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Introduction
The past two decades have seen a virtual explosion in investor-State arbitrations before ICSID. A significant proportion of the total ICSID caseload are against Latin American States (39% cases of the total ICSID), 1 involved claims that have arisen from regulatory measures in matters of public interest. Among Latin American countries, Argentina alone accounts for 49 cases, Venezuela 23 cases, Mexico 14 cases 2 and Ecuador 14 cases [1] . In relation to UNASUR, 9 of 12 its member countries faced 117 cases before ICSID, mostly with activities related to natural resources.
Nowadays, Latin American countries have begun to look at the ICSID critically, formulating a list of complaints such as: ICSID's connection with the World Bank; concerns by some Latin American States that hostility toward ICSID may hamper access to World Bank credit; non-commercial interests, such as health or environmental protection, have not received adequate attention in the arbitration cases; a lack of transparency by arbitration panels; a shadow of arbitrator bias in favor of the investor, with different ad hoc tribunals analyzing similar cases reaching disparate results; the absence of an appeals process, but only a limited annulment procedure; failure to take into account situations of massive economic downturns and the cost of the litigation [2] . The current movement in Latin American countries, thus, is trying to delimit or/and exclude the jurisdiction of the ICSID [3] and is declaring the necessity of the creation of Arbitration Centre in ALBA-TCP and in UNASUR.
It will be important for the People's Republic of China to follow as the current movement originated in Latin American countries against ICSID, considering that Chinese FDI to the region increased approximately 1,500 percent from US$21.86 million in 2003 to US$349.55 million in 2009, becoming the region's third largest FDI provider.
The object of this paper is to analyze the situation of some Latin American countries' countermeasures against ICSID and the UNASUR Arbitration Centre Rules proposed by Ecuador.
The Challenges of Latin American Countries against ICSID
Latin America began to look at the ICSID critically, complaining about political factors such as, the ICSID's connection with the World Bank; concerns that the hostility toward ICSID may hamper access to World Bank credit and a shadow of arbitrator bias in favor of the investor [2] . Moreover, the ICSID tribunals consider trade aspects, but do not integrate criteria, e.g. political, economic and social aspects that constitute the framework of the cases. Thus, ICSID's decisions and awards lack of contextualization of disputes and hence the decisions are detached from social, cultural, political and economic factors [5] .
In relation to the ICSID proceedings, Latin American countries make the followings observations:
1. The regime of the ICSID arbitrations in investment does not work as a system, because ad-hoc tribunals analyze similar cases reaching disparate results. Moreover, the ICSID tribunals coexist without hierarchy and are not subject to consolidation cases nor appeals or any other form of external control by a supervisory body that could ensure consistency in the decision making process. One example of the necessity of an appeal mechanism is the case Repsol v. Petroecuador, where the Ad hoc Committee, basing its findings on the earlier annulment decisions, refused to annul the award on the grounds of the tribunal's alleged manifest excess of power, and noted that even if: "Tribunal had erroneously applied the laws of Ecuador, it should be recalled that, in ICSID's annulment system, the errors made in the application of a law […] do not constitute […] grounds for annulment of an award.
[…] the latter must not be confused with an appeal," which is not available pursuant to Article 53 of the Convention. 5 In relation to the lack of consistency in the decisions, it is possible to mention CMS v. Argentina 6 and in LG&E v. Argentina, 7 the two tribunals, while reaching similar conclusions on the substantive treatment standards, but came to a diametrically opposed result on the question whether Argentina had been in a state of necessity during a specific period of time relevant to the dispute.
2. Lack impartiality of the proceedings and possible conflict of interests. The rules governing the choice and the challenge of the arbitrator before the ICSID provoke objections in detriment of ICSID impartiality. According to ICSID Rules, the presiding arbitrator can be chosen by agreement of both parties, and where the parties cannot agree, the Chairman of the ICSID Administrative Council (who is also the President of the World Bank) makes the final appointment [6] . It is important to consider the close relationship that exists between the ICSID and the World Bank Group, which in some cases may have an equity share or some regulatory influence over the investor. The World Bank includes entities (the International Bank for Reconstruction and Development and International Development Association -IDA-) which have been active in providing conditioned loans to impose structural adjustments on governments that directly favor the role of foreign investors. Sometimes the World Bank is a direct investor itself, through its International Finance Corporation (IFC). For example the case Aguas Argentinas, SA v. Republic of Argentina, the International Bank for Reconstruction and Development had played a key role in the design of the regulatory framework for public services under concession and in the privatization process, and the IFC held a percentage of Aguas Argentinas S.A. equity shares [7] . Thus, it is criticized that the World Bank is sometimes both judge and party to the ICSID proceedings.
In relation to the disqualification of the arbitrator the Rule 6(2) of the ICSID arbitration Rules requires an arbitrator to sign a declaration which includes a disclosure of his/her past and professional, business and other relationships with the parties and any other circumstances which might cause the arbitrator's reliability for independent judgment to be questioned by a party. The IC-SID Rules, however, do not contain a list nor provide any guidance, on the situations or relationships that ought to be disclosed under Rule 6(2). The phrase "any other circumstance" is potentially very broad. 5 See Repsol YPF Ecuador S.A. v. Empresa Estatal Petróleos del Ecuador (Petroecuador) (ICSID Case No. ARB/01/10) Decision on the Application for Annulment (January 8, 2007), para 38. 6 "The Tribunal had already decided that Argentina had breached its international obligations under Article II(2)(a) and Article II(2)(c) of the BIT. It also decided that in the present case there was no state of necessity and did so in terms which, by necessary inference, excluded also the application of Article XI. Thus, under the well-known principle of international law recalled in Article 1 of the ILC Articles, Argentina was responsible for the wrongful measures it had taken.[..] The Committee concludes that, whatever may have been the errors made in this respect by the Tribunal, there is no manifest excess of powers or lack of reasoning in the part of the Award concerning Article XI of the BIT and state of necessity under customary international law." See CMS Gas Transmission Company v. Argentine Republic (ICSID Case No. ARB/01/8). Decision of the ad hoc Committee on the Application for Annulment of the Argentine Republic, Sep 25, 2007 , at para 149-150. Moreover, Article 57 of the ICSID Convention provides that a party may propose that an arbitrator be disqualified on the basis "of any fact indicating a manifest lack of the qualities required by paragraph 1 of Article 14. The need to show a "manifest lack of the qualities required" is a decidedly higher threshold to satisfy when set against the standards in other arbitral rules, such as United Nations Commission on International Trade Law (UNCITRAL) Rules [8] . As illustration of the difference between ICSID and UNCITRAL Rules, can be found in two challenges to Gabrielle Kaufmann Kohler raised by the respondent in two separate investment treaty proceedings against Argentina. The respondent called into question Kaufmann Kohler's qualifications when it learned that she served on the board of directors of the Swiss bank UBS. The conflicts problem in Sociedad General de Aguas de Barcelona S.A. and Interagua Servicios Integrales de Agua S.A. v. Argentine Republic arose from UBS's portfolio investments in shares of claimant companies (2.38% of Vivendi and 2.1% of Suez). Argentina pointed out that Kaufmann Kohler received part of her compensation for her work on the board in UBS stock, and argued on this basis that she effectively held shares in the claimants. As a shareholder, Kaufmann Kohler arguably stood to benefit financially from an award against Argentina. The Tribunal was operating under both the UNCITRAL and the ICSID Rules, due to different terms of the applicable treaties. 8 The two coarbitrators who adjudicated the challenge appear to have considered the ICSID standard for conflicts of interest to be more permissive than that applicable under the UN-CITRAL Rules. The arbitrators concluded that the UN-CITRAL Rules mandate disqualification where a reasonable and informed person would have justifiable doubts as to the challenge to the arbitrator's independence and impartiality. By contrast, the arbitrators considered that, under the ICSID framework, the challenging party must establish facts that make it obvious and highly probable, not just possible, that the arbitrator's independent and impartial judgment would be unreliable [9] .
3. Lack of transparency. ICSID has exhibited a lack of transparency in proceedings because in the context of investor-State arbitrations, confidentiality can be perceived as a threat to justice when the public is denied access to information. Closed hearings, especially in arbitrations that involve a critical public interest, are criticized widely as antithetical to the democratic process [10] .
4. High costs of the defense in ICSID arbitration. The defense of the State ends up being very costly, given the necessity to contract legal representation in the United States. It is said that every case costs the State 4 million dollars. 9 Moreover, the revenues of the suing companies are often greater than the GNP of defendant countries. For example, Aguas del Tunari/Bechtel reported revenues three times greater than Bolivia's GNP at the time it filed suit against Bolivia at ICSID. Shell, which filed charges against Nicaragua, had revenues 62 times the GNP of that country [12] .
ICSID & Latin American Countries' Relations
Under the Calvo Doctrine's influence, 10 Latin American countries initially showed a widespread rejection of the ICSID Convention. In the mid sixties Latin America manifested its opposition, in bloc, to the World Bank's project to create an international agency specializing in settling investment disputes [2] . Latin American countries' rejection of the ICSID was known as the "No of [14] .
In the 1960s and 1970s, many Latin American countries (especially Argentina, Brazil and Mexico) borrowed to support development projects and programs in their countries. Latin American debt quadrupled from USD 75 billion in external debt in the mid 1970s to USD 315 billion by the early 1980s. When trade imbalances and an advancing world recession raising United States and European interest rates, many of the region's countries could no longer pay their foreign debt and the situation finally imploded in the 1980s. Coupled with a world economic recession, brought on in large part by the petroleum crisis of the 1980s, foreign credits to the region came to a halt and lending institutions began to formulate new rules and policies for loan programs for Latin American countries. Many loans became conditional upon the 9 Reason invoked by Bolivia to denounce ICSID [11] . 10 Argentinean jurist, Carlos Calvo, formulated a doctrine that prevented foreigners from claiming more rights and privileges than those afforded to national citizens and the foreign governments should not violate the laws of sovereign states in an attempt to enforce its citizen's private claims. Carlos Calvo published his doctrine as part of a six-volume treatise entitled Le droit international theorique et pratique between 1868 and 1896 [13] . borrowing country's adoption of privatization programs and signing treaties and conventions that would guarantee protection to foreign investors in those countries, as well as assuring the use of neutral forums for dispute resolution arising from the new investor-State relationships, like ICSID. Many countries, jolted by the crisis, were ready to accept the new conditions set by these institutions and agreed to adopt economic plans that were designed to attract FDI and guide them out of their indebtedness [10] . Thus, in the 1980s these countries started to change their position, the first Latin American countries to join the Convention were Ecuador, Honduras, and El Salvador. In the 1990s the rest of the Latin American countries, with the exceptions of Mexico, 11 Cuba, Brazil, Puerto Rico and Dominican Republic (which has not ratified ICSID yet) [16] , joined the ICSID Convention and entered into several Bilateral Investment Treaties (BITs) with other nations.
In the 2000s, the financial crisis in Argentina and several expropriations and nationalizations carried out by governments in South America have spawned a large number of claims before ICSID, brought primarily by U.S. and European investors.
In 2007 ALBA-TCP (which is a Latin American organization established as an alternative to the proposed Free Trade Area of the Americas) 12 during its 5th Annual Summit, the proposal of Bolivian President Evo Morales to withdraw ICSID Convention was approved by Venezuela, Nicaragua and Bolivia. In relation to ICSID, ALBA stated: "States of the ALBA-TCP agree to withdraw and report jointly to the ICSID Convention guaranteeing the sovereign right of countries to regulate foreign investment in its territory." [18] On May 2, 2007 Bolivia formally notified the ICSID Secretariat of the denunciation of the ICSID Convention [16] and on December 4, 2007 Ecuador sought to limit the ICSID jurisdiction in disputes arising from natural resources investments, including oil, gas, mineral and others by resorting to Article 25(4) of the ICSID Convention [19] .
After Bolivia announced its withdrawal from ICSID, the President of Venezuela Hugo Chávez similarly announced that the country would also be withdrawing from the ICSID Convention [10] . In spite of the fact that on 12 February 2008, the Venezuelan National Assembly recommended that the Executive withdraw from the IC-SID Convention [20] , the Venezuelan government has not yet to notify ICSID of its withdrawal.
On April 14, 2008 Nicaragua's Attorney General reiterated that it was considering denouncing the ICSID Convention, citing Argentina's recent experience and indicating that Nicaragua would not sign investment agreements which provide for ICSID as the competent tribunal going forward [20] .
On July 2, 2009 the Ecuadorian President Correa by Executive Decree 1823 announced the withdrawal from ICSID, referring the aforementioned Article 422 of Ecuadorian Constitution [21] and on July 6 2009 ICSID received Ecuador's notification of denunciation, which was effective on January 7, 2010 [16] .
In 2009 during the 7th ALBA-TCP Summit, it was proposed the creation of a regional arbitration centre to replace ICSID, instructing a dispute resolution group to work on this issue and develop concrete alternative proposals in the near term [2] . So far, however, this arbitration centre has not been created. Together with ALBA's proposal, similar initiative is being developed in Latin America, such as the proposal of Ecuador for the creation of the Arbitration Centre within UNASUR.
Analysis of Some Latin America
Countries' Countermeasures against ICSID Arbitrations 11 Mexico is the only country in Latin America that retains an unaltered Calvo Doctrine in it Constitution Art. 27 and has not joined ICSID nor MIGA. Mexico presents an interesting contrast as the state has had to defend against, and is currently involved in, a number of ICSID disputes where foreign investors have triggered arbitral proceedings under the NAFTA. Except for its obligations under NAFTA and other treaty commitments, however, Mexico's Investment Law is considered to be among the more restrictive. This law does not provide for Mexico's consent to submit disputes to arbitration. Furthermore, the law is generally restrictive and provides that a number of "economic activities and enterprises…shall be limited to" maximum amounts of foreign ownership. Another group of activities require special approval of the foreign investment commission if the foreign investor is to own more than 49% Moreover, the registration procedure is burdensome, there are limits on the foreign ownership of property, and there are various sanctions that can be imposed on foreign investors who breach the provisions of the law [15] . 12 
Plurinational State of Bolivia (Bolivia)'s Countermeasures
On May 1, 2006, one of the first measures taken by President Evo Morales was to issue the Decree 28701 [22] which nationalized the entire hydrocarbon industry. 13 The following day, President Morales militarized the oil & gas field to ensure the enforcement of the Decree [23] . [25] .
In 2009 Bolivia approved by referendum a new Constitution that includes the famous "Calvo Clause," providing in Article 366 that the foreign investment in particular for activities in the oil and gas industry are subject to the laws of Bolivia and forbids them to recourse the foreign tribunals or jurisdiction. These constitutional provisions do not apply retroactively, nor to any dispute arising out of treaties ratified before the change of the Constitution [26] .
At that moment, the Constituent Assembly noted the necessity for the creation of the Attorney General Office that preserves and protects the State's interests. Thus, the Government of Evo Morales established the Ministry of State's Legal Defense (regulated by Supreme Decree No. 29894) [27] and is implemented the Office of Attorney General [28] .
The implications of Bolivia's denunciation of the IC-SID Convention remain unclear for foreign investors because the Convention's provisions on denunciation are the source of contradictory interpretations in connection with the denunciation of the it and with the termination of BITs, as to whether the denouncing State remains bound by the Convention only in relation to disputes initiated before the denunciation (called "theory of offer to consent), or also in relation to future disputes as long as the State's consent to ICSID arbitration continues to exist in that country's BITs (called "theory of consent"). This latter reading effectively means that for a State to prevent future ICSID claims, it must not only withdraw the IC-SID Convention but also separately terminate all of its BITs that contain an ICSID arbitration option. Moreover, under this interpretation, exposure to ICSID proceedings will persist as long as the terminated BITs retain their force due to the "survival clauses", e.g. up to 20 years after the termination.
In relation with this issue, the case Pan American Energy LLC v. Plurinational State of Bolivia will resolve these contradictory interpretations because this arbitration was registered by ICSID on 12 April 2010.
14 Until August 20, 2011 the Arbitration Tribunal has not yet been constituted in this case. It will be important to follow it to know the position of ICSID in relation with the provisions on denunciation.
Republic of Ecuador's Countermeasures
After assuming office in 2007, President Correa announced his decision to halt talks about free trade agreement with the United States. On October 2007 his administration imposed a new tax on many foreign oil companies operating in Ecuador [23] . Probably, to avoid a wave of new claims related to oil & gas. On December 4, 2007 Ecuador sought to escape ICSID jurisdiction by resorting to Article 25 (4) of the ICSID Convention, providing for the exclusion of "[…] differences arising on matters concerning the treatment of an investment, resulting from economic activities concerning the use of natural resources such as oil, gas, minerals or other […] ." [19] In order to understand the effect of the notification of the Article 25(4), it is necessary to undertake an analysis on the issue of consent similar to the one performed with Bolivia's denunciation of ICSID Convention. Under the "theory of offer to consent" Ecuador would no longer be bound to appear before ICSID in cases that have not been filed prior to the notification of the formal exclusion, even if the investments were made before the exclusion, and under the coverage of a BIT that is still in force.
In 2008 Ecuador adopted a new Constitution in which Article 422 expressly prohibits the Ecuadorian State entering into international agreements under which Ecuador would have to cede jurisdiction to international arbitral tribunals in contractual or commercial controversies between the State and individuals or corporations. It is, however, important to note that Article 422 forbids only the signature of new international treaties and it does not restrict other agreements from including an arbitration clause. Moreover, in an effort to promote Latin America as a site for international arbitrations, Article 422 does not prohibit Ecuador from entering into international arbitration treaties requiring disputes between Ecuador and citizens of Latin America to be submitted to arbitration, as long as those disputes are submitted to regional arbitral bodies within the Latin American continent [29] .
In the same year, Ecuador terminated eight BITs which were deemed to be unsuccessful in stimulating new investments and in October 2009, President Rafael Correa proposed to the National Congress that Ecuador should withdraw from additional BITs dating from the 1990s. These include Ecuador's BITs with six conventional capital exporters in Europe and North America (U.S., U.K., Germany, France, the Netherlands, and Canada) as well as China [30] .
On July 2, 2009 Ecuadorian President Correa by Executive Decree 1823 announced the withdrawal from IC-SID referring to the aforementioned Article 422 of the Ecuadorian Constitution [21] and on July 6, 2009, ICSID received Ecuador's denunciation of the Convention (on January 7, 2010 the denunciation was effective). It is important to consider that in 2010, based on the Ecuadorian Constitution, Article 422, the Ecuadorian Constitutional Court declared the unconstitutionality of some BITs and decided to continue with the denunciation proceedings, including the China-Ecuador BIT [31] .
Since 2009 Ecuador has lead a movement to create a regional arbitration forum under the auspices of UNASUR to deal with investment disputes [32] .
Bolivarian Republic of Venezuela (Venezuela)'s Countermeasures
On August 18, 1993 Venezuela signed the ICSID Convention and it entered into force on 1 June 1995 [16] . When President Chávez took office in February 1998, he promised a major reform of the National Constitution and the installation of a new economic system. In 1999, a new Constitution was passed by the National Constituent Assembly. The Chávez's administration gradually implemented major legal reforms, including the enactment of a new Hydrocarbons Law in 2001, through the implementation of the programs Plena Soberanía Petrolera (Full Petroleum Sovereignty) [33] and Siembra Petrolera (Planting Petroleum) [34] . These programs involved the renegotiation of the oil contracts with private investors and a consequent dramatic increase of the country's share in the profits. Some investors resisted the mandated change from a private to a mixed corporate form, with a majority stake in the hands of the State [23] .
After Bolivia announced its withdrawal from ICSID, the President of Venezuela Hugo Chávez similarly announced that the country would also be withdrawing from the ICSID Convention [10] . In spite of the fact that on 12 February 2008, the Venezuelan National Assembly recommended that the Executive withdraw from the IC-SID Convention [20] . the Venezuelan government has not yet notified ICSID of its withdrawal. Moreover, in the same year Venezuela took some antiarbitration measures, directly targeted at potential claims that could arise out of the expropriations and nationalizations.
Venezuela denounced its BIT with Netherlands on April 30th, 2008 [35] and on October 17, 2008, the Supreme Tribunal by the Decision No 1541 [36] , resolved that Article 22 of the Law for the Promotion and Protection of Investment did not contain a unilateral general declaration of consent to ICSID jurisdiction. This Decision was delivered by the Venezuelan Supreme Tribunal, which is the only court whose decisions set binding judicial precedent (erga omnes effects). An interesting aspect about this Decision is that it was rendered after a petition for the interpretation of Article 258 of the National Constitution, 15 filed by representative of Venezuela's Attorney General Office. The object of the Attorney General's petition was to limit the constitutional reach of the Law Concerning the Promotion and Protection of Investment (LPPI) Article 22. Thereby excluding any consent of the State to arbitration on the basis of a unilateral consent contained in the Article 22 of the LPPI, that states: "Any dispute arising between an international investor whose country of origin has in effect an agreement for promotion and protection of investments with Venezuela or any disputes to which the provisions of the Articles of Association of the Multilateral Investment Guarantee Agency (MIGA) or the Convention on the Settlement of Investment Disputes between States and Nationals of Other States (ICSID) shall be submitted to international arbitration under the terms provided for in the respective treaty or agreement, should it so provide, without prejudice to the possibility of using the systems of litigation provided for in the Venezuelan laws in force, when applicable." [23] On June 10 2010, coinciding with the Supreme Tribunal's Decision No 1541, the ICSID Tribunal in Mobil Corporation and others v Bolivarian Republic of Venezuela issued its Decision on jurisdiction, stating that the domestic legislation did not, by itself, represent a general consent to arbitration. It did, however, have jurisdiction over certain of Mobil's claims as a result of the BIT. 16 5. UNASUR Arbitration Centre. Analysis of the Ecuador's Proposal [37] was signed by Argentina, Bolivia, Brazil, Chile, Colombia, Ecuador, Guyana, Paraguay, Peru, Suriname, Uruguay and Venezuela. On March 11, 2011 this treaty entered into force [38] . The fact that UNASUR has now come into formal existence is a significant development and it is the first regional institution for some time that represents all South American countries [39] . [40] .
In December 2010 in Guyana, the Foreign Ministers of the UNASUR member countries unanimously decided that Ecuador chair the working group of the "Dispute Settlement System." In this context, Ecuador submitted a proposal for the creation of this system, which had been researched and will be discussed during 90 days from the first meeting.
The Ecuadorian proposal to create a system of alternative dispute resolution is contained in three documents: 1. Creation of an Arbitration Centre, 2. A Code of Conduct for Arbitrators and Mediators of UNASUR and 3. Counseling Centre of Investment Disputes. 17 In relation to the Arbitration Centre, it specifies that it shall be independent and be constituted by Centre Board (integrated by representatives of member States) and the General Director. The Chair of the Centre Board shall be exercised by the country holding the Presidency ProTempore of UNASUR.
The Operating Rules of UNASUR Arbitration Centre, allows settlement of disputes between States and between a State and investor as are referred to it by virtue of any contractual provision or provision in an international instrument (Article 2). The jurisdiction of the Centre precluding disputes concerning health, education, taxation, energy, the environment and others, unless expressly stated otherwise in the relevant treaty or contract. In no circumstances an arbitral tribunal will have jurisdiction to resolve disputes concerning the internal laws of a UNASUR member State. This preclusion also extends to the economic effects of a general norm. Although the jurisdiction of UNASUR Centre is not only confined to investment, this stipulation considerably reduces some matters that are connected with investment and commerce.
The States can require, as a precondition for the arbitration, the exhaustion of domestic judicial and administrative remedies. In circumstances where a claim arises in relation to an administrative act of a State, it will always be necessary to exhaust domestic remedies (Articles 3). The requirement to exhaust the administrative and domestic judicial remedies could force the injured party to wait years until applying to the UNASUR Centre. It would be necessary to state a reasonable limit of time for the conclusion of the domestic proceedings to give certainty and security to the parties and ensure the success of this Arbitration Centre.
The parties shall endeavour to resolve any dispute by consultations that are considered to be concluded within 6 months from the date of filing the request, unless the parties agree to continue with them. They are not mandatory so the parties cannot implement them by mutual agreement and go directly to the stage of mediation (Article 4). It will be important at this stage to consider the success of the WTO's consultant to resolve disputes between States. A majority of disputes in the WTO have not proceeded beyond consultations (until 1 January 2010 there have been 402 complaints and only 126 panel reports in the WTO). Thus, it is recommended that this stage would be mandatory for disputes between States but not for State and investor disputes because in the latter case, the parties are not equal in negotiating without the intervention of a third person such as mediator or arbitrator.
The mediation is closed when the parties sign a settlement agreement, by decision of the mediator if in his/ her opinion considered unlikely that the continuation of mediation to settle the dispute or by written decision of any party at any time after attending the first meeting with the mediator and before signing any settlement agreement (Article 5). 16 "Finally, the Tribunal notes that Mobil Corporation has only raised claims on the basis of Article 22 of the Investment Law and not on the basis of the BIT. In § 140 above, the Tribunal has concluded that Article 22 of the Investment Law does not provide a basis for jurisdiction in the present case. As a consequence, the Tribunal has no jurisdiction over the claims of Mobil Corporation, which will thus not be a Party to the continuation of these proceedings." Mobil Corporation and others v. Bolivarian Republic of Venezuela (ICSID Case No. ARB/07/27) Decision on Jurisdiction (June 10, 2010), at para 207. 17 In May 2011 this documentation has been obtained from the UN-ASUR's member of the working group for the negotiation of this proposal.
In the case of a dispute between an investor and a State, the investor shall notify the State before initiating the arbitration process. The State of the investor may initiate a process of mediation between the investor and the State party to the disputes. The parties by mutual agreement may dispense with the mediation process initiated by the State (Article 6).
The Tribunal shall be composed of three arbitrators, unless the parties decide that another odd number would be appropriate. Each party shall appoint one arbitrator and both parties shall designate by common agreement the president and his/her substitute of the Tribunal within 30 days. If the parties have not selected an arbitrator or there is no agreement on the selection of the president of the tribunal, Directorate General of the Centre shall designate him/her by lot (Article 9).
Any party may challenge any arbitrator during the election of the arbitrators if any circumstances giving rise to justifiable doubt about their impartiality, independence and compliance with the Code of Conduct. Within 5 days of the challenge, the disputing parties may agree to accept the challenge. In that case the challenged arbitrator shall resign. If there is no agreement between the parties to accept the challenge, the Directorate General of the Centre shall decide the recusal within 5 days (Article 10).
During the proceedings, when any party considers that an arbitrator does not meet the requirements of the Code of Conduct and for that reason should be replaced, that party shall notify the other party within 15 days from the date on which the party took cognizance of the violation of the Code of Conduct by the arbitrator. If the arbitrator replaced is not the president of the tribunal, the parties can reach an agreement to replace him/her and shall elect a replacement following the procedure of Article 9. If the parties fail to reach agreement, they shall request that the matter be raised to the President, whose decision shall be final.
If the president does not meet the requirements of the Code of Conduct and there is no agreement between the parties, either party may request that the matter shall be decided by one member of the list of arbitrators, chosen by lot. If this arbitrator decides that the president of the arbitral tribunal does not meet the requirements of the Code of Conduct, the arbitrator shall choose a new president of the tribunal arbitral by lot (Article 12). In relation to the requirements of independent judgment and the disqualification of the arbitrator, the Ecuador proposal responds to the observations made to ICSID and significantly improves the regulation in this issues, that is similar to International Chamber of Commerce and Stockholm Chamber of Commerce Arbitration (SCC) Rules but with a particular characteristic as the selection by lot.
The exclusivity of this Arbitration Centre is established by Article 19. It states that when parties decide to submit a dispute before UNASUR Arbitration Centre, they renounce the use of another alternative forum for disputes related to the same matter (i.e. when referring to the same parties on the same facts or the same measures). This is to avoid the "shopping claims" that happen nowadays but it will be difficult to do because the investor can sue a State but cannot force its shareholders, who using the BITs, contract and legislation can sue in another forum.
In order to avoid inconsistent decisions and awards, the arbitral tribunal shall consolidate two or more proceedings in which discussions of the common question of fact or law on the same measure or decisions. The parties may submit to the tribunal their arguments for the consolidation of claims (Article 22). It would be necessary to consider the NAFTA Rules to permit a tribunal feasibility evaluation on a case by case basis.
In relation to the transparency of the proceedings, any arbitration shall be public (this includes documents, records, evidence, hearings and awards) except for those relating to defense and security of States and the special cases which the parties determine by mutual agreement. (Articles 23 and 26) . In this issue, the proposed regulation is consistent with the current requirements of more transparency in these kinds of proceedings such has been adopted by NAFTA Rules, but it is necessary to specify that the party also has the right to request confidentiality of certain documents such as business secrets.
For amicus curiae, unless the parties agree otherwise, following the conformation of the tribunal, it can receive unsolicited letters from individuals or legal entities established in the territories of the parties when delivered within 10 days from the date of the tribunal constitution. The amicus curiae need to be concise and directly addressing issues relevant to matter of fact and law submitted to the tribunal Arbitration's consideration (Article 35). The time limit to receive amicus curiae is very short; it should be modified until the submission of the allegations.
In relation to the award, it shall be decided within a period of 240 days from the date of the constitution of the tribunal, extendable up to 120 days with the agreement of the parties (Article 41). Moreover, the awards shall be published and have precedential value (Articles 21 and 26). The consistency and coherence of jurisprudence create predictability and enhance the legitimacy of the investment arbitration's system. ICSID lacks this feature.
The awards rendered under the UNASUR Arbitration Tribunal can be attacked by rectification, revision, annulment and appellation. The application for annulment may be based on the following grounds:
1. The arbitral tribunal was not properly constituted. 2. It manifestly exceeded its powers.
3. A tribunal member was corrupt.
4. There was a serious departure from a fundamental rule of procedure.
5. The award did not state the reasons upon which it was based.
The application for annulment shall be decided by Tribunal Arbitration Ad-doc and maximum period for resolving is 60 days from the date of its conformation (Article 42).
An appeal can be submitted against the award through the review of questions of law and an Appellate Tribunal shall decide preferably by consensus. Eight arbitrators would constitute the pool for the appeal tribunal, which would be comprised of three arbitrators for any given case. The appeals would have to be decided within 60 days from the Appellate Tribunal's constitution (Article 44). The enforcement regime envisaged by the centre demands parties to comply immediately with an award, or in the event this is not possible, within a time frame agreed by the parties. Such time limit can be extended to 180 days in the event of justifiable circumstances, such as civil or economic emergencies (Article 46).
The only basis for denying recognition and enforcement of the award would be when, in accordance with the host State's Constitution or its law, the subject of the dispute is not arbitral or is contrary to public policy (Article 47). In the event that the award is not honored, the matter shall be returned to the original arbitral tribunal that heard the dispute. Subject to certain criteria, in the investor-State disputes where the respondent State does not comply (wholly or partially) with the award, the home State may temporarily suspend concessions and obligations owed to the host State, in the sector that is relevant to the dispute. Such suspension would have to be proportional to the degree of non-compliance (Article 49).
In relation to the Counseling Centre, it will provide legal guidance, technical assistance, research, specialized studies and legal representation in terms of investment disputes (Article 2). In the event of a conflict of interest, when the antagonistic parties are among countries that are part of UNASUR and the Centre, the Centre is disallowed to provide its services (Article 3).
Both the Arbitration Centre and the Counseling Centre will have an initial stage of use only for countries that are part of UNASUR for a period of 3 years. A second stage, from the start of the third year of the centre's existence, may use its services in Central America and the Caribbean and in the final stage, from the sixth year onwards; it will be open to any country wishing to use it. The Arbitration Centre and the Counseling Centre will have different stages of implementation. This gradual process of implementation will facilitate steady development of the Arbitration and the Counseling Centre.
With regards to the Code of Conduct for Arbitrators and Mediators of UNASUR member States in Article 3, like UNCITRAL Rules and SCC Rules, provides that an arbitrator shall disclose during all the proceedings any "interest, relation or issue that may affect the independence or impartiality or that might reasonably create an impression of dishonest or unfair behavior in the process." It is necessary to consider that the independence and impartiality, are very closely related terms, and often used as synonyms, however the concepts are different and should be distinguished. The independence is an objective question and impartiality is subjective. Most would agree that independence is the absence of actual identifiable relationships with a party to proceedings. As it is an objective test there is no need to prove the effect of any relationship on the arbitrator, merely its existence. In contrast impartiality is concerned with whether an arbitrator is actually favoring one of the parties. The test for impartiality examines the likelihood of an arbitrator actually having a state of mind or prejudgment that favors one side in the dispute [41] . Thus, the disquisition realized in Code of Conduct for Arbitrators and Mediators of UNASUR mentioning independence and impartiality (in its Article 3 and 5 (1)) is very important when the parties decide to challenge the arbitrator. Furthermore, it states that former arbitrators shall not affect the subsequent tribunal decisions nor publicly comment on cases similar to those that they already decided (Article 6).
Conclusions
ICSID arbitration has lacked the guarantee of due process because of its impartial and not transparent proceedings, failure to address the broader needs of society as well as generally inconsistent decisions and awards, the lack of hierarchy of investment tribunals and no system of precedent or appeals.
Thus, some of Latin American Countries are changing their position on ICSID and are considering reviving some aspects of the Calvo Doctrine. The most critical examples of recent hostility are found in the cases of the ALBA declaration, the denunciation of ICSID Convention by Bolivia and Ecuador, Venezuela's anti-arbitration measures and the proposal to study the creation of an Arbitration Centre in the UNASUR. Additional examples are Argentina's experience with investment arbitration as the most sued country in ICSID, the fact that Brazil (the most successful country in Latin America attracting flows of FDI) is not a signatory of the ICSID Convention nor has it ratified any of the BITs executed during the 1990s, that Mexico still seems reluctant to enter the IC-SID system notwithstanding its being part of NAFTA. All these situations suggest that the willingness to create a regional Arbitration Centre within UNASUR will be a firm and slow process, facing a lot of internal and external political obstacles.
On the matter of Ecuador's proposal to constitute the UNASUR Arbitration Centre, it would need to be reconsidered in regard to some critical points, i.e. the limitation of the Arbitration Centre's jurisdiction and state a reasonable limit of time for the requirement to exhaust domestic judicial remedies and consider the NAFTA Rules in relation to the consolidation claims. However, it is important to note that this proposal improves the transparency and consistency of decisions by the establishment of an appeal mechanism with a system of precedent. It included all the observations made to the ICSID proceedings by Latin American countries. Furthermore, the influence of the WTO's dispute settlement system regarding the consultation stage, appellation proceedings and the award compliance (the WTO's compliance levels appear to be fairly high [42] ) are all remarkable.
Despite the observations concerning UNASUR Arbitration Centre mentioned above, if Ecuador's proposal is adopted by Latin American countries, it could jeopardize the future of ICSID.
